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STONEHtLL 



Plaintiff, 



FHE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 



TERNAL REVENUE SERVIC 



defendant 



No. 1:06-cv-0599 



ECLARATION OF KRISTA L. PIERSOL 



I, Krista L, Piersol being of legal age and pursuant to the provisions of 28 U.S.C. 
§ 1746, declare and say: 

T I am an attorney in the Internal Revenue Service's Office of Chief 

Counsel. Offica of the Associate Chief Counsel (Procedure and Administration), Office 

of the Assistant Chief Counsel (Disciosure and Privacy Law), in Washington, D,C. I 

have held this position since February 2006> The duties of attorneys in this office 

include assisting the Department of Justice (DOJ) and Offices of the United States 



Attorneys in defending the Government in litigation brought under the Fre^ 



1 of 



Information Act (FOIA), the Privacy Act, and 26 U.S,C. § 7431 . 

2. Within the course and scope of my duties within the Office of the Assistant 
Chief Counsel (Disciosure and Privacy Law), I have been assigned to assist the DOJ in 
connection with the above-captioned litigation. The Internal Revenue Service (IRS) is m 
the process of reviewing and creating a Vaughn Index of the documents responsive to 
the Plaintiffs FOtA request and withheld pursuant to various FOIA exemptions. This 
process will no! be complete in time to meet the Court's order to file dispositive motions 
on December 5, 2006, for the following reasons: (1) there is a large amount of 



Case 1 :06-cv:00599-JDB Document 1 5-2 Filed 1 2/04/2006 Page 2 of 11 



responsive material, over 9,500 pages of documents and 90 hours of audio tapes, to 
review and index; (2) Plaintiff has refused to pay reasonable search and copying fees; 



(3) 



ave a fufl docket of other cases and opinion work to handle: and (4) it is not 



possible at the current time to transfer my other work to the other attorneys in my 
division because they also have large workloads including court and opinion deadlines. 

3. The following summarizes my substantial work on Plaintiffs request to 

date: 



a. In the originai complaint, filed March 31, 2006, the Plaintiff 
stated that the IRS was improperly withholding documents relatina 
to WHIiam Saunders pursuant to exemption (b)(3) in conjunction 
with IRC § 6103 f Saunders documents'). 

b. The Saunders documents were released to DOJ to be turned over 
to the Plaintiff on June 20, 2006, 

c. On August 3, 2006, a status conference was held wherein Plaintiff 
stated that he would file an amended complaint to include other 
documents. In particular. Plaintiff was interested in receivino a 
description of the documents, 

d. On August 1 1 , 2006. Plaintiff filed an amended complaint that 
included '^Exhibit A,'' which is a list of documents he was requesting 
either be provided to him or that a Vaughn Index be produced for 
each. The number of documents Plaintiff is requesting is wel! over 
9.500 pages. Exhibit A can be divided into the foliowing three types 
of document cateqories: 
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6. 



Bates-Stampeci Documents -- These documents 
(approximately 9 J14) are documents wrthheld either in 
whole or in part from the responses to Plaintiffs 1998 and 
2001 FOIA requests or through discovery in the case US \ 



Stonehi. 65-cv-0127 (CD. CaL), The Bates numbers are 

those assigned through the litigation. 
ii< Non-Bates-Stampeci Docyments -^ These documents are 

documents referenced within other documents Plaintiff has 

already received. The documents are not numbered and 

there is no way to determine the exact number at this time, 
^^^ Reei4o-Reel Audio Tapes - At a minimum the tapes 

include 90 hours of audio that necessitates review for 

possible exemptions. 
The following 'work has been compteted for each type of docum.en^ 
listed above: 



Saunders Documents 



By letter dated March 23, 2006, Plaintiff filed a FOIA request 
and provided a legally valid consent {i.e. Form 8821) signed 
by a representative of William Saunders^ Estate. Prior to 
this, Plaintiff had submitted an inadequate Form 8821 , On 
June 20, 2006, the IRS provided the responsive documents 
to DO J for release to the Plaintiff. Attached hereto as 
Attachment A is a completed Vaughn Index for the Saunders 
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documents. A full discussion of the Vaughn Index and the 
exemptions claimed is in Paragraphs 6-7 below. There are 
no further responsive documents to be released. 

Bates-Stamped Documents 



The IRS received a copy of the Amended Compiaint on 
August 14, 2006 which contained an indecipherable Exhibit 
A. Plaintiff forwarded a newly formatted Exhibit A on August 
15, 2006. On Auqust 30, 2006. the IRS reallocated 
personnef to perform the search for the documents. Two 
IRS employees went to DOJ, where the documents are 
currently stored, and expended 64 hours searching for and 
copying the documents requested by Plaintiff. This was 
compteted on September 8. 2006. 1 am currently in the 
process of reviewing and creating an Index for these 
documents, t have completed approximately seven boxes of 
the requested 48 boxes. The cost for the search of these 
documents is SI 054 (exduding two hours as provided for in 
the Regulations), Untii recently the iRS and Plaintiff had 
been unable to reach an aqreement reqardinq the fees. 
Therefore. Counsel was reiuctant to allocate additiona! 



manpov/er to the review and indexing. I continue v^orkinq 



nd a oaraleqal has been assianed in the event that Plaintiff 
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complfes with the payment agreement: to date no payment 



has been made. 



on-Bates-Stamped Documents 



The !RS has requested that Plaintiff pay an advance search 
fee of $5,000 in order to begin searching for the documents. 
The requested amount is based on t¥/o employees working 
40 hours per week for approximately four weeks. This is not 
unreasonabte given that the above-mentioned search for the 
Bates-Starnped documents required two persons 64 hours to 
complete. In order to detemiine if the requested non-Bates- 
Stamped documents are contained within IRS records, 
personnel would be required to perform a search of the 
entire set of boxes. It originaiiy took 1400 hours to review 
the documents for the originai FOIA request. While it will not 
require the same depth of review, it will require someone to 
review all of the pages contained in the boxes to determine if 
they match the description Piaintiff has provided. Plaintiff 
until recently had refused to pay any fees associated with 
the search for these documents, it is the !RS' understanding 
that Plaintiff has agreed in writing to forego the search for 
these documents, therefore at this time personnel wit! not be 



allocated for the search. 



IV. 
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I have spoken with IRS personnet that handled the original 
FOIA request. They have confirmed that Plaintiff initially 
requested copies of the audio tapes at the time of the initial 
document release. Every effort was nnade at that time to 
fulfill this request. It is necessary to make the tapes into 
CD's in order to facilitate copying and in order to redact any 
portions exempt from disclosure,. It is the IRS' 
understanding that DOJ had these tapes made into CD^s at 
or around the time of Plaintiffs request, but apparently 
Plaintiffs request was v^ithd ravvn. The cost was 
approximately $6,000 and the IRS has agreed to pro-rate the 
cost to only the cost of those tapes Plaintiff actually receives. 
Plaintiff has been provided with a list of the tapes and their 
contents. Piaintiff stated that he could have the tapes made 
for less than $6,000. The IRS agreed to negotiate the cost 
based on estimates Plaintiff obtained from other companies. 
! personally researched the issue and found three cost 
estimates, I spoke v^ith the companies providing the tape-to- 
CD transfer service and they indicated the price can very 
greatly with the quality and quantity of the tapes and the 
actual price cannot be determined until the transfer is done. 
Piaintiff has failed to provide any estimates to DOJ, therefore 
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we have been unable to reach an agreement regarding the 
amount of fees. 

In an effoit to ensure that Plaintiff received the tapes in a 
timely manner, as they had not been released previously, I 
made their review imy top priority, ! have reviev/ed 
approximately 40 of the tapes or approximately 60 hours of 
audio. ! stopped reviev^ing the tapes v^/hen Plaintiff indicated 
his unwiilingness to DOJ CounseL Brittney Campbell to pay 
the fees. When an agreement is reached and payment 
made, the remaining tapes vv^ill be reviewed and ali non- 
exempt materiate wii! be released, if so requested, 
4. I currently have a full case load that includes, in addition to the 
Stonehill litigation, other Freedom of Information Act litigation, opinion projects, and 
mformal advice, Afthough I have done everything that I could to minimize the work that I 
devote to these other cases, these assignments require daily attention. 

a, I have informed my supervisors of the significant demands upon my 
time that is necessary to review and create a Vaughn Index. My 
supervisors have told me that at the current time it is not possible to 
transfer my other cases to other attorneys within Branch 1 because 
they also have large workloads including court and opinion 
deadlines. 



b. In an effort to assist me with the creation of the Vauqhn Index, on 
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November 28, 2006, managers within the Office of the Associate 



Chief Counsel (Procedure and Administration), arranged for a 
Paralegal Specialist to assist with the creation of the indexing of the 

iu4 W W W ' 5 I ?wf » < i O « 

5, The Disclosure and Privacy Law Division anticipates finishing the Vaughn 
Index and declarations for a dispositive motion by March 2006. The Office of Chief 
Counsel is currently in the process of returning operations to the National Office at 1 1 11 






onstitution Ave.< Washington. DC 20001 . The office has been displaced due to the 



recent flooding of the National Office, This will cause a delay in processing as my office 
and tne office of the paralegal will need to be packed up the week of December 4, 2006 
and then unpacked the week of December 10, 2006. 



o. 



obtained at! the responsive documents that were pertaining to Williarri 



Saunders, St., and were withheld on the basis of FOSA exemption (b)(3) in conjunction 
with LR,C. § 6103 from Richard Fultz, Speciai Counsel Chief Counsel, Internationai. 
Mr, Fuitz reviewed documents responsive to Plaintiffs 1998 and 2001 FOIA request. 
Mr, Fultz devised a systenn whereby all third party taxpayers were given a code number 
and that specific number was used to mark all documents containing section 6103 
protected information referencing that particular taxpayer. This was done to make the 
documents easily accessible if Plaintiff was able to obtain the necessary consent from 
the third party taxpayer. There were a total of 62 responsive documents containing 

information about Wiitiam Saunders that had been withheld on the basis of section 
p^ ^ Pi ^ 



reviewed these documents for possible FO!A exemptions and three 
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documents were withheld in part based on FO!A exemption (b)(3) in conjunction with 
I.R.C. § 6103. (Attachment A), The three documents contained identifying information 
for taxpayers other than Stonehil!, Brooks and William Saunders. FOfA exemption 



(b)(3) permits the withholding of information prohibited from disclosure by another 
statute if that other statute "requires that the matters be withheld from the public in such 
a manner as to leave no discretion on the issue," See 5 U.S.C. § 552(b)(3); Smith v. 
Dep-t of Justice, 251 F.3d 1047. 1048-49 (D.C. Cir. 2001). In such situations "the sole 
issue for decision is the existence of a relevant statute and the inclusion of vv'ithheid 
maleriai within that statute's coverage," Goland v. C.LA., mi F,2d 339. 350 (D.C, Cir, 



i7ft\ /f. 



ootnote omitted); accord Ass'n of Retired R.R. Workers v. United States R.R. 
Ret Bd.. 830 F.2d 331, 335 (D.C. Cir. 1987). 

I.R.C. § 6103, which consists of detailed provisions that concern the disclosure oi 
returns and return information, has been held to be a statute rr.eeting the criteria of 
FO!A exemiption (b)(3). See Ciiurch of Scientology v. I.R.S., 484 U.S. 9 (1987); 
Chamberlain v. Kuiiz. 589 F.2d 827 (5th Cir. 1979), cert, denied, 444 U.S. 842 (1979). 
Here, FOIA exemption (b)(3) is asserted in conjunction with !,R.C. § 6103(a) to withhold 



the return information of individuals and entities other than plaintiffs. I.R.C, § 6103(b)(2) 

defines "return information," in pertinent part, as; 

(A) a taxpayer's identity ... or any other data, received by, recorded by, 
prepared by, furnished to, or collected by the Secretary with respect to a 
return or with respect to the determination of the existence, or possible 
existence, of liability [under the Interna! Revenue Code] .... 

Section 6103 (a) provides that returns and return infomnation shall not be disclosed except 
as authorized by any provision of the Code. No provision of the Code authorizes the 
release of thi.rd-party return information without the th 



-party s consent to such disclosure. 



Case 1 :06-cv-00599-JDB Document 1 5-2 Filed 1 2/04/2006 Page 1 of 1 1 



As such, those portions of pages Box54"1253, Box54«1.255 and Box54-1259 that contain 
the return information of third parties is exempt from disciosure pursuant to FO!A exemption 
(b)(3) in conjunction with LRX. § 6103(a). 



Pursuant to 28 U.SIl § 1746, 1 declare under penalty of perjury that the 
foregoing is true and correct to the best of my knowledge and belief. 



Executed on this 4''' day of December 200i 



/ 









> '^^ 



^ / 



V^' 



>^tfjS j^ ^M^ ^ 



?A^' 



Krista L. Pierso! 
Office of Chief Counsel 
Crystal Mai! 4, Room 1 125 
1901 S. Be!l Street 
Arlinqton< VA 22202-4511 
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Stonehill FOIA - Saunders Documents 



DOCUMENT NUMBER(S) 

60x54-1253 &Box54-1 255 



Exhibit A 



WITHHELD IN FULL fW) OR IN PART (P) 



TYPE OF DOCUMENT 



DATE OF DOCUMENT 



Form 386-A 



BASIS FOR WITHHOLDING 



(b)(3) in conjunction with § 6103 



Tax Years 1 959 & 1 960 

AUTHOR (A) & RECIPIENT (R) 

A- Unknown 
R- IRS File 



DOCUMENT DESCRIPTION AND/OR DESCRIPTION OF INFORMATION WITHHELD 

Document is the first page and the second page of Form 386-A filed for Taxpayers William and 
Gertrude Saunders assessing their tax liability. Redacted portions contain the names of third 
party taxpayers gathered during the course of an investigation. 



DOCUMENT NUMBER(S) 



WITHHELD IN FULL (W) OR IN PART (P) 



60x54-1259 



TYPE OF DOCUMENT 



Letter 



BASIS FOR WITHHOLDING 

(b)(3) in conjunction with § 6103 



DATE OF DOCUMENT 

1/2/1962 

AUTHOR (A) & RECIPIENT (R) 

A - Third Party Taxpayer 
R-IRS 



DOCUMENT DESCRIPTION AND/OR DESCRIPTION OF INFORMATION WITHHELD 

Document is a letter written by a third party taxpayer to the IRS discussing the taxpayer's own 
tax liability. Redacted portions contain identifying information of the third party taxpayer, 
including the party's name and existence of a pending tax case. 



